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EDITORIAL NOTES. 
Criminal statistics are always interesting, especially to those who are 
curious concerning the subject of whether, with the progress of civiliza- 
tion, the increased stringency of laws, and the growth of religious so- 
cieties the general effect is to repress crime or not. One of the English 
publications, known as “Justice of the Peace,” is an authority for many 
facts concerning crimes in that country which we have studied with more 
than passing interest. The statistics given are for the year 1907, not 
for 1908, because they have not been compiled, or, if compiled, are not 
printed. Compared with 1906, the homicide cases fell off from 205 to 
166; the cases of burglary increased, although the figures are not given. 
But there were 50,140 cases of larceny as against 47,586 in 1906. “Lar- 
ceny,’ says the report, “has been steadily on the increase since 1899,” and 
the principal cause assigned is poverty. The total number of non-indict- 
able offenses, such as drunkenness, begging, offenses in relation to dogs 
and diseases of animals, etc., were 685,574. Of these, 76,000 were sent 
to prison, and 92,000 were fined and went to prison in default of payment 
of fine. There were also cases of a quasi-criminal nature; for example, 
3,000 concerning nuisances, 5,000 under the Poor Law acts, 3,300 con- 
cerning maintenance of children in reformatory and industrial schoois, 
etc. The police reported that in April, 1907, “there were 4,197 habitual 
criminals at large, including 3,532 thieves, 400 receivers, and 265 other 
criminals.” There were 493 persons, mostly women, received into in- 
ebriate reformatories. The remark is made by “Justice of the Peace” 
that “it would seem that there is a steady decrease in serious crime.” 
We hope the latter is true, but certainly it looks as if both poverty and 
drink were sadly prevalent in England, and this we know to be true from 
personal observation. It is stated that there is less drinking there than 
formerly, but there is an immense amount of it, and as a result an undue 
proportion of paupers and criminals. It is very fortunate for us in 
America that the drink habit has never taken hold of the masses of our 
people to a quarter of the extent that it has in Great Britain. The writer 
recalls being in Sterling, Scotland, on a holiday, when, apparently, every 
man and woman upon the street was intoxicated. The number of total 
abstainers in Great Britain are certainly few compared with the entire 
population, the rule being for everybody to be a moderate drinker, which 
means, of course, that an undue number, in every locality, are what would 
pass in America for habitual drunkards. On the Continent of Europe, 
where light wines are used, drinking is just as prevalent, but the effects 
are not the same. 
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Turning now from England to New Jersey, we note that Prosecutor 
Mott, of Essex County, has made a statistical tabulation of the cases in 
his office from December 7 7, 1908 to April 5, 1909, a period of one-third 
of a year. These cases multiplied by three would indicate that for one 
vear 825 cases of indictable crimes are dealt with in Essex County. These 
would include 171 cases for larceny and receiving, 120 cases of assault 
and battery, 120 cases of burglary, 6 for murder, etc. The population of 
Newark is approximately : 280,000; the population of England is about 

5,000,000. If English cases of criminality were the same in proportion 
in 1E ngland as in the County of Essex in New Jersey, we figure out that 
there would have been 75,250 indictable crimes registered for England 
inone year. While we do not find in the article alluded to the total num- 
nt of criminal complaints in England for 1907, we assume it is scarcely 

‘ater in proportion to population than in Essex County; and pre- 
su ably th e proportion in Essex County will apply to other districts in 
pees having large cities, but not to the rural districts. Whether 
then aes is on the increase or decrease in England, we feel sure that 
crimes of the major sort are not on the decrease in America. The causes 
were considered at the 1908 meeting of the American Bar Association, 
and we shall reprint next month an address on that subject given before 
that Association. 





It seems reasonably certain that Congress, upon the instigation of 
the President, will enact a law taxing the net income of corporations 


where it does not exceed $5,000. We regard such a law as greatly prefer- 
able to an income tax, which is so inquisitorial in its nature, and which 
cannot be enforced in an equitable manner. If duties upon imports are 
to be decreased, as seems to be the policy of both political parties in this 
country, it is evident that some other means must be devised to increase 
the revenue. For the latter there have been many schemes proposed, but 
a tax on the net income of corporations would seem to be the least ob- 


jectionable of any. 

It is not an uncommon occurrence for persons who ride upon the 
railways to have a misunderstanding at some time or other with the con- 
ductor of the train. Sometimes it happens when the fault is that of the 
conductor, but more generally when the fault is that of the passenger. 
[In the case of Edwards v. The Central Railroad of N. J., our state Su- 
preme court set aside a verdict of $1,000 for alleged “assault and battery 
and false imprisonment” on the ground that it was excessive, and the facts 
in the case showed a rather curious incident. The plaintiff was a com- 
muter between Newark and Red Bank, having a monthly commutation 
ticket on the Central Railroad between New York and Red Bank, the 
ticket, by a long-standing custom of the railroad, being recognized as 
good between Red Bank and Newark. Mr. Edwards claimed that he 
boarded a Central train at Newark and changed at Elizabethport. The 
conductor on the first train punched the coupon of his ticket and tore it 
in such a way that it came out of the book altogether, so that when he 
boarded the second train the ticket was detached. When Mr. Edwards 
handed the conductor the detached coupon the latter is alleged to have 
said: “Don’t you know any better than to hand up that ticket without 
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showing your book?” Mr. Edwards said, “No,” and the conductor 
asked, “Have you got it?” Mr. Edwards responded affirmatively, and 
when asked to show the book took it from his pocket, showed it for an 
instant to the conductor with a swing of his arm and put it back into 
his pocket. According to Mr. Edwards, this was all that was said by 
the conductor at that time. When the train reached South Amboy a 
police officer was brought aboard and told to arrest Mr. Edwards. The 
policeman asked Edwards if he was willing to go with him, and Edwards 
said, ““No, unless you lay hands on me.” The officer then touched him 
and [Idwards started to leave the train. While he was still on the steps 
the officer told the conductor that he would have to come and make a 
complaint, which the conductor refused to do. The policeman declined 
to proceed further in the matter. [Edwards re-entered the car and con- 
tinued his journey to Red Bank without further challenge. The con- 
ductor told a quite different story, which, however, the court found :t 
necessary to detail, holding that on any theory of the case the trial judge 
was right in denying a nonsuit and submitting the case to the jury. It 
also sustains the propriety of the charge regarding the validity of the 
coupon, but held that the amount of the verdict was “out of all reason.” 
Discussing this phase of the case the memorandum of the Supreme court 
said: “Mr. Edwards’ own testimony satisfies us that he did not at any 
stage of the proceedings act with that reasonable consideration for the 
rights and duties of a conductor that the law fairly requires of a pas- 
senger. On the other hand it would appear that he was disposed to pro- 
voke an altercation with the conductor and to continue it after it had 
begun. If he was asked to show his ticket, his duty was to show it fairly 
and reasonably, and if he was subjected to the humiliation of an arrest in 
a public railroad car filled with passengers he brought this humiliation 
largely on himself. Not only this, but the arrest and its incidents were 
of the most temporary character. He was not paraded through the 
streets in custody of an officer; he was not put in a lock-up; he did not 
lose his train; he did not even get off the car, but went on to his destina- 
tion after an acrimonious dispute, without any physical force, except of 
the most formal and technical character. We cannot see that anything 
more than a nominal verdict was justified, under the evidence, or at most 
a small verdict.” 





Our New Jersey Bar, and lawyers of other states who search our 
New Jersey statutes, have good reason to complain of the volume of 
legislation they must read through in order to ascertain what is the state 
law upon any point, especially concerning municipal corporations, cities, 
ordinary corporations, crimes, fish and game, ete. Our Practice act, 
however, is not so voluminous, although supposed to be more intricate 
than that of most of the other states. It is sonrewhat amusing, therefore, 
to observe that in Illinois one of the representatives in the Legislature 
has introduced “an act in relation to courts,” which was prepared by 
Mr. Gilbert and consists of 1,300 pages, which probably means three or 
four thousand sections. The Chicago Bar Association has protested 
against the passage of the bill on the ground of its excessive length; 
ihat its general plan is “essentially bad ;” that it revolutionizes the system 
of practice; that “it enacts detailed rules of practice ordinarily entrusted 
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to the courts; and that on the other hand there is a necessity for a sim- 
plification instead of an amplification of the Practice act.” Their protest 
states that the Practice act of England, and of states like Massachusetts, 
for instance, are about one-twentieth the length of the Gilbert bill, and 
yet are “most successful.” It is to be presumed, of course, that the pro- 
test will be heeded. 





The jury in the case of Ex-Judge E. A. Armstrong, of Camden, was 
directed by the Judge who presided at the trial (Judge Davis, of Essex 
County), to acquit the defendant, on the ground that the statute of limi- 
tations barred the indictment. Some newspapers have questioned these 
proceedings upon the ground that the jury should have decided upon the 
merits of the testimony, but this shows an ignorance of the effect of the 
statute of limitations. For wise reasons it has been enacted that certain 
indictments cannot be found, nor convictions under them had, where the 
alleged offense is of more than two years standing. It is a great pity in 
this particular case that the facts might not have been all threshed out, 
so that, if innocent, as he alleges, the Judge might have been acquitted of 
the charges against him. Not only so, but there were other persons, in- 
cluding a clergyman, who were indicted at the same time and for sub- 
stantially the same alleged offense, which was of improperly carrying on 
the business of a building loan association. Judge Armstrong was thie 
president, and the clergyman the treasurer of the association, and there 
were other very reputable citizens who were in the directorate. The 
grand jury which indicted these parties and the prosecutor as well, must 
have known that the indictments could not stand because of the lapse 
of time since the allegations of misfeasance. As we have heretofore 
stated, it is claimed that political influences were at work in securing the 
indictments, but if so, that of itself was quite as much of a crime as the 
alleged acts of the defendant. However, as to the main point there is no 
question that Judge Davis acted upon the law, and was obliged to direct 
a verdict of acquittal. The defendant could not have waived his right 
to acquittal had he been disposed to do so. The law as to the statute of 
limitations in criminal matters is explicit. Had a verdict of guilty been 
rendered, the Supreme court must of necessity have set it aside. The 
reasons for the act were quite manifest in this particular case, because 
two, at least, of the persons connected with the transaction of the build- 
ing loan business on whom Judge Armstrong must have relied for a 
proper defense are dead, and any explanation they might have given 
could not have been had. The stockholders of the association have 
their civil remedies, and these they should have pursued rather than to 
have had recourse to the criminal law, which any lawyer knows must 
have proven ineffective, where the crime charged was five or six years 
old. 





When the Supreme court of this state renders its decision upon the 
New Jersey Automobile law it will decide various questions raised by ex- 
Governor Griggs and others on some important constitutional points. In 
the argument in the case of a Mr. Kane, a resident of New York state, 
who was arrested while passing through the state because he did not 
possess a state license for his car, though he had a properly registered 
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license in New York state, and a personal driver’s license in this state, 
the following five points were made by his attorneys: First—the license 
fees exacted from owners of automobiles by the act of 1908 are not 
limited to the cost of registration and inspection, but exceed that cost to 
an extent so large as to require the court to judicially determine that 
they are intended as revenue measures. Second—These fees are a tax 
upon property, and as such are not laid in accordance with the require- 
ments of the constitution of New Jersey upon the true value of the 
vehicles, but are arbitrarily fixed upon the basis of their horsepower 
capacity ; hence they are illegal against all persons, whether residents or 
non-residents. Third—This tax can not be supported as a privilege tax. 
Fourth—lf the court shall be of the opinion that these license fees as 
revenue measures are valid as against residents of New Jersey, they are 
invalid with respect to citizens of other states, because they conflict with 
the provisions of the constitution of the United States. (a) They area 
burden upon interstate commerce. (b) They abridge the privileges of 
citizens of the United States. (c) They require as a condition of grant- 
ing a license that citizens of other states shall authorize an agent in New 
Jersey to accept service of process in suits brought against such licenses, 
thereby further abridging their privileges as citizens of the United States, 
and denying to them the equal protection of the laws by discriminating 
against them in respect to such suits, in favor of residents of New Jersey. 
Fifth—Considerations of interstate comity should induce the court so to 
construe this law, if it is reasonably possible to do so, as not to place the 
stamp of judicial approval upon an act which works unjustly and in- 


equitably upon citizens of sister States. Some of these points, no doubt, 
can be brushed away by the court without a great deal of reasoning, but 
there are others that look more substantial. 





GOVERNOR FORT OW THE AMENDMENTS. 


{Notg By EpiTor.—At the meeting of the N. J. Bar Association at Atlantic City on June 11, 
Governor Fort made the following address concerning the proposed State Constitutional Amendments :} 

There are five separate proposed amendments to the state consti- 
tution to be submitted to the people for their approval at a special elec- 
tion to be held on the fourteenth day of September next. 

The first amendment simply abolishes that provision of the state 
contitution which now permits foreclosure of mortgages in the Circuit 
court and Common Pleas. This has practically always been a dead let- 
ter; it has been the rarest of exceptions when any foreclosure has oc- 
curred in the Circuit court, and, I doubt if ever, in the Common Pleas. 
If the court amendments be adopted, to which I shall refer hereafter, the 
Circuit and Common Pleas courts will both be abolished. This amend- 
ment is of little concern, but as the present provision of the constitution 
is of little concern also, this amendment can furnish no just ground for 
opposition and should be adopted. 

The next makes the Court of Pardons, for the parole and pardon of 
persons convicted of crime, to consist of the governor and four citizens, 
to be appointed to the court by the governor, to hold their office for five 
years. 

The present Court of Pardons is composed of eight, namely: The 
governor, chancellor and six special judges of the Court of Appeals. If 
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the court amendment, to which I shall refer hereafter, be adopted, the 
six special judges will be legislated out and there would be no Court of 
Pardons, unless this second amendment prevailed. This is a good 
amendment, whether the court amendment be adopted or not. 

The four citizens can give practically their whole time to the work. 
The cases asking for pardon exceed five hundred a year, and they need 
most careful examination. 

I can see no reason why the second amendment should fail on any 
ground. 

The next amendment relates solely to the courts of the state. There 
have been no changes in the organization of the courts since 
the constitution of 1844. We have had good courts, and while our state 
was small and litigation not very large, they were admirably adapted for 
the administration of civil and criminal justice. But, conditions have 
now changed and the present necessity for the practically continuous sit- 
ting of our highest court is apparent to all who are familiar with exist- 
ing conditions. This need, for the past five years, has resulted in the 
removal of the Justices of the Supreme court from sitting in the counties 
in the trial of causes. This in my view is greatly to be regrettted. 

The influence of the Supreme court justice upon local judicial condi- 
tions was always wholesome and of the greatest value. Any system 
which would remove or curtail this usefulness of the Supreme Court Jus- 
tice would be a mistake. Our present Court of Errors and Appeals is a 
cumbersome body. It is composed of sixteen judges, which is nine more 
judges than that constituting the Court of Appeals of New York. It is 
eleven more than almost any of the other states, and thirteen more than 
some. It exceeds by seven the Supreme court of the United States. The 
mere statement of these facts is enough to demonstrate the need of a 
change. It is not only unnecessarily large, but because of its size, it is 
excessively expensive. And beside this the large number of judges, 
lengthens the conferences of the court and thereby makes greater delays 
in deciding causes. 

The pending amendments makes the Appellate Division of the Su- 
preme court—which becomes the court of last resort—consist of seven 
judges—the same as the state of New York, and charges these judges 
with the appellate work and no other. Under this system we shall have 
more frequent terms of the Appeals court and a more expenditious de- 
termination of causes. Delays in the final determination of cases often 
amount to almost a denial of justice to the litigant. 

Under our present system a person or corporation against whom a 
decision or verdict has been given in the trial court, at law, can sue out a 
writ of error and harass the successful party by two appeals on review, 
delaying the payment of a just claim for two years and causing much an- 
noyance and expense. The pending amendments, if adopted, will cure 
all this. 

The Supreme court is preserved as it is, with all its powers, except 
those relating to writs of error, and the justices of this court will sit con- 
stantly in the courts of the county, dispensing justice between litigants. 
All inferior county courts, of which we now have so many, will be con- 
solidated into a single court, with all civil and criminal jurisdiction, thus 
simplifying the county court system and procedure. 
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The scheme of court reorganization, as proposed by the pending 
amendments, represents the best thought of the leaders of the bar of the 
state, and of the judges themselves, as well as of the thoughtful business 
men of the state who have reflected upon them. 

The commissioners who drafted the proposed reorganization amend- 
ments were former Justice of the Supreme court Bennet Van Syckel, than 
whom no judge ever had greater experience or was recognized as a man 
who was more loyal to the interests of the people; with him were form- 
er Governors Griggs and Murphy, and Charles L. Corbin and John R. 
Hardin, two distinguished lawyers. They canvassed the whole matter 
with great care to secure public sentiment both within and without the 
legal profession, and tried to formulate a system that would be simple 
and meet with popular approval. 

The present Court of Chancery is not changed, except in name. The 
chancellor still remains as do the vice chancellors—their title only chang- 
ing; they are hereafter Justices of the Supreme court, assigned to the 
Equity Division, and I cannot see why they should not, under a rule of 
the court, while sitting in the Equity Division, be called vice chancellors, 
to perpetuate exactly our Chancery practice. 

Our Chancery court and practice is good and it is gratifying that it 
is not changed in effect or procedure in any way by the proposed amend- 
ments. I feel that if the people understood the advantages of these 
amendments as I do, there would not be a vote against them. 

I may be pardoned, after several years of membership in the County 
court, Supreme court and Court of Appeals, if I express my personal ad- 
herence to these court amendments, and urge them upon the favorable 
consideration of the people of the state. 

In addition to all I have here said, the item of expense to the state, 
by adopting the court amendments, will be reduced over thirty-five thous- 
and dollars in judicial salaries alone. 

Another amendment simply increases the salary of the senators and 
members of the assembly from five hundred to one thousand dollars per 
year. The laborer is worthy of his hire. The people of the state need no 
information on this amendment beyond that which their own intelligent 
judgment will be able to afford them. If they wish their representatives 
reasonable compensation for their work, they will vote for the amend- 
ment; if they think the present compensation sufficient, they will vote 
against it. 

The next has been called the “political amendment,” because it re- 
lates to the term of the governor, senators, assemblymen and county of- 
ficers. It also separates national and state from the municipal elections. 
Briefly what it does is to make the national, state and county elections 
occur in November of the even years and the municipal elections for local 
offices, in November of the odd years. It separates local affairs from na- 
tional and state issues and causes the one election to come one year and 
the other the next. In order to do this, state and county officers must 
have terms to begin and end in even years. So the governor and sena- 
tors’ terms are made four years and assemblymen two years. Sheriffs 
are made four years and county clerks and surrogates six years. That is, 
all these offices will hereafter be one year longer than heretofore. 
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I can speak disinterestedly, as it does not affect my term of office. 
The office of governor should be four years. The present term is three. 
If the scheme to separate the state and local elections is desired, it is 
necessary either to lengthen the governor’s term to four years or reduce 
it to two. A governor hardly becomes familiar with his duties, and the 
needs of the state, until after his first year. If he is eligible to re-election, 
and has only a two-year term, the half of his second year is taken up in 
the re-election contest. Four years, within ineligibility to re-election, is 
ideal, and a governor can accomplish something during his term. 

Every two-year term governor with whom [| have talked I find agrees 
with the views which I here express. 

Another part of this amendment is that creating assembly districts. 
At the present tinie the members of the legislature are elected by the 
counties as a whole, under a decision of the Supreme court. 

Prior to this decision of the Supreme court, assemblymen were 
elected under the present constitution by assembly districts. 

The amendment pending provides that the members of the general 
assembly shall be elected by the legal voters of the several counties every 
second year. It is further provided that the legislature shall in 1910, 
and at the first session thereafter, after each United States census (which 
occur every ten years), “divide and arrange each county of this state 
into a district or districts for the election therein of a member or mem- 
bers of the general assembly.” 

In the large counties in this state there are several assemblymen in 
each county; Hudson having twelve; Essex, eleven; Passaic, five, etc. 
Each county having more than one assemblyman will be divided into as 
many districts as there are members in the county. The result of this 
will be to localize the members of the legislature and make them more 
truly representative of the people. 

There is a great demand in this state for the assembly district plan. 
The amendment contains a provision against gerrymandering districts 
and requiring, subject to court review, that the legislature shall equalize 
the population in the respective districts in such a way as to assure con- 
tiguous territory and an equal number of people in each district. With 
the court review provision, which will prevent the juggling of districts 
for political purposes, the assembly plan proposed in this amendment will 
be ideal. Every county will be entitled to at least one representative. 
Our house of assembly is small; the number of members cannot exceed 
sixty under the present constitution. As the population of the state in- 
creases, the wisdom of the district system will be all the more apparent. 
If an assemblyman represents a particular district in a county, the peo- 
ple of the district will know the representative whom they may approach 
and advise with relation to legislation in which they are especially in- 
terested. 

Taken as a whole, the proposed amendments are exceedingly con- 
servative, and in my judgment all in the interest of the people of the state. 

We have a good constitution. Under it our people have been pros- 
perous and the state well governed. It does not need much modification 
and has had very little since it was adopted in 1844. These amendments 
will improve it and strengthen popular government. They will simplify 
our judicial system; they will separate our local affairs from state and 
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national affairs, and I believe nothing but good can result from their 
adoption. 

These amendments have passed two legislatures of the state with 
practically little, if any, opposition. Those best versed in our state’s his- 
tory and its government believe that the adoption of these amendments 
will be prospective of the public good. 





THE COPYRIGHT ACT OF MARCH 4, 1909, 


The new Copyright Act goes into effect July 1, 1909 and repeals all 
conflicting laws without effecting actions then pending. A synopsis of 
the act relating generally to copyrights, and particularly to literary copy- 
rights, may prove of some interest to our readers. There are also pro- 
visions as to dramatic, musical and artistic copyrights. The synopsis 
given is from the “Patent and Trade-Mark Review:” 


COPYRIGHT ACT, GENFRAL. 


Subject Matter—The work for which copyright may be secured in- 
clude all the writings of an author, and, without limiting the subject mat- 
ter of copyright as so defined, are classified as follows: 


(a) Books, including composite and cyclopaedic works, directories, 
gazetteers and other compilations ; 

(b) Periodicals, including newspapers ; 

(c) Lectures, sermons, addresses, prepared for oral delivery ; 

(d) Dramatic or dramatico-musical compositions ; 

(e) Musical compositions ; 

(f) Maps; 

(g) Works of art ; models or designs for works of art; 

(h) Reproductions of a work of art; 

(i) Drawings or plastic works of a scientific or technical character ; 

(j) Photographs ; 

(k) Prints and pictorial illustrations. 


The component parts of a work, and the individual parts of a com- 
posite work are protected by registration. 

Who May Obtain—Copyright may be acquired by the author or 
proprietor of a work, or his executors, administrators or assigns. 

Copyright may be acquired for the work of an alien author or pro- 
prietor only (a) when he is domiciled within the United States at the time 
of the first publication of his work, or (b) when he is a citizen or subject 
of a state which by proclamation of the President of the United States 
has been determined to grant to citizens of the United States copyright 
protection substantially equal to the protection secured to foreign authors 
under the Act, or of a state which is a party to an international agree- 
ment providing for reciprocity in the granting of a copyright, by the 
terms of which agreement the United States may, at its pleasure, be- 
come a party thereto. 

Term—The term of protection is twenty-eight years from the date of 
first publication. Protection may be renewed for a further period of 
twenty-eight years, provided application for renewal is made to the copy- 
right office and duly registered within one year prior to the expiration of 
the original term, (1) by the proprietor of a posthumous work or of a 
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periodical, cyclopaedic or other composite work upon which the copy- 
right was originally secured by the proprietor, or (2) by the proprietor of 
any work originally copyrighted by a corporation, or by an employee for 
whom the work was miade for hire; or (3) in the case of any other copy- 
righted work, by the author, the widow, widower, or children of the 
author, or if the widow, widower, or children be not living, by the 
author’s executors, or, in the absence of a will, by his next of kin. 

Copyright subsisting in any work on July 1, 1909, may be renewed 
and extended by the author, or by the author’s widow, widower, or 
children, or if none of these be living, by the author’s executors, or, if 
there is no will by his next of kin for a period equal to that secured by the 
Act, including the renewal period upon application made and registered 
within one year prior to the expiration of the existing term. In the case 
of composite works, if the proprietor secured the original copyright, he 
may secure the renewal. 

Procedure—Copyright may be secured by publication of the work 
with the required notice of copyright affixed to each copy published »r 
offered for sale in the United States, and by the prompt deposit in the 
copyright office or in the mail addressed to the Register of Copyrights, 
Washington, District of Columbia, of the copies or photographs required 
by the Act (see under headings, Literary, Dramatic, &c.) and the appli- 
cation for registration of the claim to copyright, naming the class to 
which the work belongs. Failure to deposit the copies or photographs, 
within three months from any part of the United States proper, or with- 
in six months from outlying territorial possessions of the United States 
or from foreign countries, after notice by the register of copyrights to 
make such deposit, renders the proprietor of the copyright liable to a 
fine, and voids the copyright. 

Copyrights may be secured of works of which copies are not repro- 
duced for sale by the deposit in the copyright office with claim of copy- 
right of the copies or photographs required in this case (see under head- 
ings, Literary, Dramatic, etc.) If, however, the work is later reproduced 
for sale, the deposit of copies or photographs as prescribed for published 
works must be made. 

The foregoing requirements having been complied with, and the re- 
quired fees having been paid, the Register of Copyrights will issue to the 
claimant of the copyright the certificate of registration, and, upon request, 
a receipt for the copies of the works deposited. 


LITERARY COPYRIGHT. 

Extent of Right—Copyright confers upon the proprietor of a literary 
work the exclusive right to print, reprint, publish, copy and vend the 
copyright work ; to translate it into other languages or dialects or make 
any other version thereof ; to dramatize it ; to deliver or authorize the de- 
livery of it, in public for profit if it be a lecture, sermon, address, or 
similar production. 

Deposit of Copies—In the case of books or periodicals, the deposit 
required to be made after publication must consist of two complete 
copies of the best edition thereof, which copies (except as below specified) 
“shall be printed from type set within the limits of the United States, 
either by hand or by the aid of any kind of type-setting machine, or from 
plates made within the limits of the United States from type set therein, 
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or if the text be produced by lithographic process, or photo-engraving 
process, then by a process wholly performed within the limits of the 
United States, and the printing of the text and binding of the said book 
shall be performed within the limits of the United States; which re- 
quirements shall extend also to the illustrations within a book consisting 
of printed text and illustrations produced by lithographic process, or 
photo-engraving process, and also to separate lithographs or photo-en- 
gravings. 

The text of all the copies accorded protection under the Act must 
also be produced in accordance with the above manufacturing provisions. 

The exceptions to the above provisions as to manufacture are; tie 
original texts of books of foreign origin in language other than English, 
illustrations where the subjects represented are located in a foreign coun- 
try and illustrate a scientific work or reproduce a work of art, works in 
raised character for the use of the blind, books published abroad in the 
English language and seeking ad interim protection. 

The deposit of books required to be manufactured as above must be 
accompanied by the sworn affidavit, under seal of the officer administer- 
ing the oath, of the claimant of copyright, his agent or representative re- 
siding in the United States, or of the printer of the book, to the effect that 
the provisions as to such manufacture have been complied with, and the 
affidavit must state the place where, and the establishment in which, the 
manufacture took place, and the date of the completion of the printing, 
of the date of publication. A false affidavit, knowingly made, is a mis- 
demeanor, and punishable by a fine not exceeding one thousand dollars 
and forfeiture of copyright. 

The deposit made with claim of copyright of a literary work not re- 
produced for sale, must consist of one complete copy of such work if it 
be a lecture or similar production. 

Notice of Copyright—The notice of copyright required (except in 
the case of books seeking ad interim protection) to be applied upon eaci 
copy of a literary work consists of the word “Copyright,” or the abbre- 
viation “Copr.,” accompanied by the name of the proprietor, and the 
year in which the copyright was secured by publication. This notice 
must be applied upon the title page or the page immediately following, or, 
if a periodical, upon the title page, or on the first page of text, of eaca 
separate number, or under the title heading. 

Ad Interim Copyright—In the case of a book published abroad in 
the English language before publication in this country, the deposit in 
the copyright office, not later than thirty days after its publication 
abroad, of one complete copy of the foreign edition, with a request for 
the reservation of the copyright and a statement of the name and na- 
tionality of the author and of the copyright proprietor and of the date of 
publication, secures to the author or proprietor an interim copyright 
for thirty days after such deposit. If within the thirty days after such 
deposit an authorized edition of the book is published within the United 
States, in accordance with the manufacturing provisions specified above, 
and when the provisions of the Act as to deposit of copies, registration, 
filing of affidavit, and the printing of the copyright notice, have been 
complied with, the copyright will be extended for the full term of twenty- 


eight years. 
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MAYOR AND ALDERMEN OF PATERSON v. ROCCO De GIACOMO. 


(Before N. J. Supreme Court Justice, May, 1909). 


Nuisance—City Ordinance— Erecting Stables. 


MINTURN, J.: This is an application under the provisions of 
chapter 228 of the Laws of 1908 to review the conviction of defendant 
before the Recorder of the city of Paterson. 

The proceedings against the defendant were instituted upon the 
complaint of one John Feeney,,against his neighbor, this defendant, 
under the provisions of the 13th section of the general ordinance of 
the city, entitled “An ordinance concerning nuisances.” ‘That section 
imposes a penalty upon any person who shall “build or place,” or cause 
to be built or placed, any stable, upon any lot at a distance of less than 
twenty-five feet of any dwelling house. The ordinance was passed 
many years after the erection of the stable involved in this controversy, 
and the question which first presents itself for consideration is 
whether the ordinance should be given, or can legally be given, a 
retroactive effect. That it was the intention of the framers of the 
ordinance that it should not act retrospectively, is clearly manifested 
in the section itself by the use of the future tense. That a penal pro- 
vision of law should not be construed to apply retrospectively if such 
a construction can be avoided is abundantly supported by the unani- 
mous trend of authority. Black on Statutory Interpretation, p. 259; 
Roxbury Lodge & Hocking, 60 N. J. L. 228. 

Particularly is this rule adhered to in the construction of penal 
statutes or a statute affecting vested rights. In such cases the act 
constituting the offense must be within both the letter and the spirit 
of the statute. Lair v. Kilmer, 1 Dutch, 522. 

But it is sought to overcome the effect of these legal rules by 
contending that while the building in controversy was erected many 
years ago for stabling purposes, and was used for that purpose for 
many years, its character as a stable was changed by adapting it to the 
use of storing coal and other personality therein during certain inter- 
vals; and that by repairs and betterments, made to it by the present 
owner, it has been substantially reconstructed and renovated so as to 
bring it within the category of a new stable. I do not so read the 
testimony. 

For the convenience of certain tenants in adjoining property, a 
portion of the building was used to store coal and chattels in, at times; 
but it was never permanently put to such use. While on the other 
hand, the building inspector testified that on June 13, 1907, he gave a 
permit to the defendant “to repair the roof of barn on lot No. 80 and 
82, Cedar street,” and that at that time it was a stable. No change 
has taken place in the building since, and it is not perceived how its 
character has been changed since that time by any repairs the defend- 
ant has made to it with the consent of the prosecutor (the city) in this 
proceeding. If this stable be a nuisance the complainant has his 
remedy, but not under this provision of the ordinance. 

The conviction will be set aside. 





STATE V. 


LOUIS TAPACK. 


STATE v. LOUIS TAPACK. 


(N. J. Supreme Court, May, 1909). 


Indictment—Alibi—Burden of 
Proof.—1. Upon the trial of an in- 
dictment a charge to the jury that 
the proof of an alibi must reason- 
ably exclude the possibility of the 
defendant’s presence, and that the 
defendant must satisfy the jury 
whether he was there or not at the 
time the alleged crime was com- 


such a degree of uncertainty as to 
defendant’s whereabouts that the 
jury are not satisfied beyond a 
reasonable doubt of his guilt he is 
entitled to an acquittal. 2. Such 
erroneous instruction is not cured 
by general instructions as to rea- 
sonable doubt and burden of proof 
that correctly state the law on 


mitted, is erroneous; the rule be- 


those subjects. 
ing that if the testimony creates 


Errors to Passaic Quarter Sessions. Before Justices Garrison, 
Parker and Voorhees. 

Messrs. Ward & McGinnis for plaintiff in error. 

Mr. Eugene Emley for defendant in error. 


PARKER, J.: Richard Coyle and Louis Tapack were indicted by 
the grand jury of Passaic county jointly upon five counts; the first for 
breaking and entering by night a certain silk mill named in the in- 
dictment; the second for the same by day; third, for entry without 
breaking; fourth, for grand larceny of seven hundred pounds of raw 
silk, and the fifth for receiving stolen goods. Coyle turned State’s evi- 
dence and was the principal witness against Tapack, testifying that 
the latter had incited him to commit the crime in the mill where he 
was or had been employed, and that the two broke in and stole the 
silk which Tapack subsequently took away to dispose of. First count 
was withdrawn from the jury by the court and the last one was 
ignored, so that the general verdict of guilty which was rendered was 
predicated on the count for breaking and entering by day, the count 
for entering and the count for grand larceny. 

The conviction is now before us on writ of error without any 
certificate of the judge returning the entire proceedings under section 
136 of the Criminal Procedure act of 1898, but on strict bill of excep- 
tions with a general exception as permitted by section 140 of the same 
act, to the charge of the court, and specific assignments of error there- 
under to the portions of the charge claimed to be erroneous in accord- 
ance with the established practice. State v. MacQueen, 40 Vr. 476, 529. 

The defence was an alibi, and it was only in the portion of the 
charge bearing on this defence that we find any injurious error, but on 
this account there must be a reversal. 

The court charged on this point: “Tapack undertakes to prove 
what in law is called an alibi. Now, gentlemen of the jury, what is the 
legal proposition in regard to an alibi? The courts say that an alibi 
must be viewed with scrutiny, with care, and I think the language of 
one of the decisions is that it must be viewed with ‘rigid scrutiny,’ yet, 
of course, when it is made out it is quite sufficient to excuse and to 
acquit the defendant; but the courts say that you must look at it with 
care and attention and caution, and the courts further say that the 
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proof must reasonably exclude the possibility of the presence of the 
accused, reasonably exclude the possibility of his presence. So you 
see, gentlemen of the jury, it appears from this legal proposition as if 
the defendant should satisfy you as to time and place sufficiently in 
regard to this question of alibi, whether or not he was there at the 
time when the robbery was committed.” 

And again, after a comment on the testimony: “Now, gentlemen 
of the jury, you heard a number of witnesses produced on the part of 
the defendant, and you have a right to ask yourselves the question 
whether their testimony comes up to the requirements of that legal 
proposition, that the proof of an alibi should reasonably exclude the 
possibility of the defendant at the time and at the place.” 

In Sherlock v. State, 31 Vr. 31, it was held by this court to be 
erroneous to charge the jury that the defendant must prove his alibi 
by preponderance of evidence, and that if the testimony created such 
a degree of uncertainty as to defendant’s whereabouts, that the jury 
were not satisfied beyond a reasonable doubt of his guilt, he was en- 
titled to an acquittal. This decision was approved and followed in the 
case already cited of State v. MacQueen, 40 Vr. 519,30. But the por- 
tions of the charges above quoted recognize no such right on the part 
of the defendant. They went at least as far as to require proof by pre- 
ponderance of evidence of his absence from the scene of the crime; and 
we think the requirements that the proof must “reasonably exclude 
the possibility” of his presence called for even a greater degree of cer- 
tainty in the minds of the jury. In any event the instruction was 
clearly erroneous in view of the decisions just cited. 

Under a general exception to the charge and the assignment of a 
portion thereof for error, it becomes the duty of the court of review 
to examine the whole charge to see if the error was prejudicial to the 
accused. State v. Zdanowicz, 40 Vr. 619, 625. Our examination of this 
charge as a whole leads us to the conclusion that the error in question 
was prejudicial and was not cured by anything contained in the rest 
of the charge. The court charged generally on the subject of reason- 
able doubt, but without specific application of the doctrine to the 
question of alibi; and after concluding said in a reply to a request by 
defendant’s attorney for a charge as to burden of proof: “The burden 
of proof is upon the State to prove all the essential facts necessary to 
constitute the crime and the burden continues from the beginning to 
the end and is never shifted.” But even in view of these instructions 
it cannot be said that the jury must have regarded the previous instruc- 
tions as to alibi as having been modified or withdrawn. The proba- 
bility would seem to be that they paid heed rather to the specific ir- 
structions which were erroneous, than to the general rules which were 
correct. The rule is well settled that an erroneous instruction fol- 
lowed or accompanied by a correct one is not cured by the latter 
unless it is also expressly withdrawn, as the jury is left at liberty to 
adopt either, and it cannot be said which one was in fact adopted. 
Burnett v. State, 31 Vr. 255; State v. Fitzgerald, 72 Vermont, 142, 47 
Atl. 403; 12 Encyc. 656, 657. 

The judgment of conviction will therefore be reversed and a venire 
de novo awarded. 
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IN RE WILL OF JAMES R. SAYRE, JR. 


In re WILL OF JAMES R. SAYRE, JR. 


(Essex County Qcshaast Court, May 3, 1909). 


Wills—Appeal from Surrogate petition of appeal filed in the Or- 
to Orphans’ Court—Under Section phans’ Court, and the appeal is 
202 of the Orphans’ Court Act, the taken in time if the notice is filed 
appeal from proceedings of the within three months after the mak- 
Surrogate, respecting the probate ing of the order by the Surrogate. 
of a will may be made by notice of Waldon y. Layton, 71 N. J. Eq. 
appeal filed with the Surrogate and 726, distinguished. 


The will of James R. Sayre, Jr., was admitted to probate by the 
Surrogate of See County on September 28, 1908; notice of appeal 
was filed in the Surrogate’s office on the 26th ‘day of December, 1/08; 
petition of appeal was filed April 1, 1909; notice was given to dismiss 
the appeal on the ground of failure to prosecute and on the ground 
that the appeal was not taken within three months, the time limited for 
tie taking of the appeal by a resident of this state; application was m: ide 
on the other side for the issue of citations upon the petition of appeal. 


Mr. John O. Bigelow for the motion. 
Mr. Edward Q. Keasbey, contra. 


Mr. Bigelow, on behalf of one of the beneficiaries under the will, 
insisted that under Sections 201 and 202 of the Orphans’ Court Act of 
1898, an appeal from proceedings of Surrogate with respect to the pro- 
bate of a will, must be taken by filing a petition of appeal with the Sur- 
rogate within the time limited, contending that an appeal from the order 
of the Surrogate on the probate of a will was governed by the provis- 
ious of Section 201 relating specifically to appeals from orders of the 
Surrogate on proving inventories, or granting letters of administration 
or guardianship. He said there was no reason why there should be any 
difference in the practice in these cases and that there was a distinction 
between appeals from the Surrogate to the Orphans’ court and appeals 
from the Orphans’ court to the Prerogative court, or from the Court 
of Chancery to the Court of Errors and Appeals, because in the for- 
imer case the Surrogate is merely the clerk of the Orphans’ court and 
in the latter cases, the Courts are distinct and it is necessary that the 
petition of appeal should be filed in a higher court. He referred to the 
history of legislation on the subject, and the stress laid in Clark v. 
Haines, 3 Gr. Ch. 136 upon the word “demanded’ used in the statute 
and said it was significant that this word was omitted in the Act of 1855 
by which the Orphans’ court was given jurisdiction of appeals from the 
Surrogate. He argued that this indicated a legislative intention that a 
petition of appeal should be filed instead of the notice which had been 
eld to be a sufficient demand for an appeal. 

Mr. Bigelow also called attention to the object of Sections 201 and 
202 of the Orphans’ Court Act to compel a speedy determination of ap- 
peals and said that the mere filing of a notice of appeal did not suggest 
an issue or bring parties into court, or in any way forward the deter- 
mination of the appeal. He referred to the recent case of Waldron v. 
Layton, 71 N. J. Eq., 726, in which Bergen, V. O., in construing Section 
202, said: “As this section prescribes no method for taking the appeal, 
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my opinion is that the proceeding set down in Section 201 was intended 
to apply to both sections and that an appeal from the Surrogate’s or- 
der of probate must be taken by a petition of appeal filed with the Sur- 
rogate and not in the Orphans’ court.” 

Mr. Bigelow insisted that the ordinary notice of appeal is not 
equivalent to a petition of appeal; that although the petition is not de- 
fined by the statute, its character is established by long usage, both in 
this state, and in appeals from Chancery to the House of Lords, from 
which practice it is adopted. He referred to Conset’s Practice, Part 5; 
3 Blackstone’s Com., 454; McQueen’s H. of L., 136; Hillyer v. Schenck, 
2 McCart, 398-405; Rule 1 of the Court of Errors, promulgated in 
i818; Standing order of the House of Lords, of July 13, 1673; barton v. 
Long, 18 Stew., 160. 

Mr. Edward Q. Keasbey, contra, submitted that the ruling of the 
Vice Ordinary in Waldron v. Layton quoted by Mr. Bigelow, was not 
necessary to the decision of that case, because in that case neither pe- 
tition nor notice had been filed with the Surrogate at all, but both had 
been filed in the Orphans’ court; that the construction was based on the 
fact that the two sections were successive and the proceeding prescribed 
in the first was taken as intended to apply to both sections. He said 
that the sections when originally enacted were not successive sections, 
bui that Section 201 was the second section and Section 202 the elev- 
enth section of the Act of 1855, Nixon’s Digest, 1855, 561. The second 
section of the Act of 1855, the same as Section 201 of the present revis- 
ion, related to appeals from orders of the Surrogate respecting inven- 
tories and letters of administration and guardianship, and provided for 
an appeal to be heard in a summary manner and a petition or appeal to 
be filed with the Surrogate within thirty days. The eleventh section 
had no relation to this subject, but made provision for the first time for 
an appeal from the Surrogate to the Ovehaas’ court from an order re- 
specting the probate of a will. No method of procedure was prescribed, 
but the procedure on appeals in such cases from the Surrogate to the 
Prerogative court was well established, and the only effect of this sec- 
tion was to allow such appeals to be made to the Orphans’ court instead 
of the Prerogative court. The established practice in the English Ec- 
clesiastical courts in New Jersey was to file a notice of appeal in the 
court below and a petition of appeal in the Appellate court, and it had 
already been decided that an appeal was taken in due time if the notice 
of appeal was filed within the time limited. Clark v. Haines, 3 Gr. Ch., 
136; Hillyer v. Schenck, 2 McCart., 396. 

In tracing the history of legislation and decisions on the subject, 
\fr. Keasbey referred to 4 Grif. Law Reg., 1198; Laws of 1784, Pat. 59; 
Revision of 1821, 782, section 21; Elmer’s Digest, 362; R. S. 1846, 205- 
210; Act of February 28, 1849, see 6 Nixon’s Digest, Orphans’ court 
Section 45; Nixon’s Digest, 1855, 450-461; Revision of 1874, Orphans’ 
court, Sections 173-174; Revision of 1898, Orphans’ court, Sections 
201-202 ; Conset’s Practice, 186-191-192 : Cockburn’s Practice, 281 ; Dick- 
inson’s Probate Practice, 190; Claypool v. Norcross, 7 Stew., 524; Glou- 
cester City v. Green, 18 Stew., 747. 

He also pointed out that Section 203 of the Orphans’ Court Act, 
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procedure any more than does Section 202, and that if the procedure 
prescribed in Section 201 is to be applied to the one, it must be to the 
other; and he insisted that a rule of construction established by judicial 
decision and unvarying practice for more than fifty years is not to be 
changed by the mere re-arranging of sections of statutes in a revision, 
night v. Freeholders, 20 Vr., 485-487. He insisted that the procedure 
prescribed in Section 201 relates only to the appeals mentioned in that 
section and that the procedure on appeals from the Surrogate provided 
for in Section 202 is governed by the established practice of appeals 
from the Surrogate or the Orphans’ court to the Prerogative court, and 
consists of a notice of appeal filed in the court below and a petition filed 
in the court above, and that the appeal is taken in time if demanded by 
the filing of the notice within the time prescribed by statute. 


DAVIS J.: This matter is before the court on appeal from the 
order of the Surrogate admitting the will of James R. Sayre, Jr., to pro- 
bate, and two applications come before the court today, one made by the 
appellants asking for an order of publication to absent parties in inter- 
est, and the other on behalf of the executors that the appeal be dismissed, 
on the ground that the appeal was not properly taken. It appears that 
a notice of appeal was filed in the Surrogate’s office by the appellant with- 
in three months after the will was admitted to probate, and that in about 
three months thereafter a petition of appeal was filed in the Orphans’ 
court. 

Counsel for the motion to dismiss the appeal insist that the appeal 
must be taken by petition and that the petition should have been filed in 
the Surrogate’s office within three months after the probate of the will, 
and urge the case of Waldron yv. Layton, 1 Buch. 726, as authority for 
that position. The question that came before the Prerogative court in 
that case differs from the question now before this court in the particular 
that neither the notice of appeal nor the petition of appeal was filed in 
the Surrogate’s office, and the whole facts and decision of the Prerogative 
court in that case may be summed up in the following language used by 
it on page 728: “It clearly appears from this record that neither the 
notice or the petition of appeal was filed with the Surrogate as a notice 
or petition filed in the Surrogate’s Court; but both papers were filed in 
the Orphans’ court. From this it follows that the appellant has not ob- 
served the law allowing such an appeal to be taken, and, therefore, the 
Orphans’ court was justified in disregarding it.” 

With these statements I entirely agree and should follow them, but 
think that the other statements in that opinion to the effect that Section 
201 and 202 of the Orphans’ court Act of 1896 must be read together, 
and that the petition of appeal must be filed with the Surrogate, and not 
in the Orphans’ court, must be considered as dicta. The practise on ap- 
peal from the Orphans’ court to the Prerogative court and from the 
Court of Chancery to the Court of Errors and Appeals, among other 
things, embraces the filing of a notice of appeal in the court below and a 
petition of appeal in the court above. This is the practice which has 
been pursued in the case now before the court, where a notice of appeal 
was filed in the Surrogate’s office, and a petition of appeal in the Or- 
phans’ court. 
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From an investigation of the practice heretofore pursued in this 
county on appeals from the Surrogate on the probate of wills, I have as- 
certained that some appeals have been taken by notice of appeal and 
other appeals have been taken by petition of appeal, the number of 
those taken by notice of appeal being somewhat in excess of the method 
by way of petition. While the fact that more appeals have been taken 
in this county by one method than by the other would not of itself have 
any special weight with the court, in this particular case it seems to have 
the added authority of following the practice pursued on similar appeals 
to the Prerogative court and to the Court of Errors and Appeals above 
referred to. : 

[ am therefore of the opinion that there is sufficient distinction to be 
drawn between the case now before the court and the case of Waldron y. 
Layton, supra, to warrant me in refusing the motion to dismiss the ap- 
peal. I will refuse the motion to dismiss the appeal and will grant the 
motion for order of publication. 





In re RECEIVERS OF PASSAIC STEEL CO’ 


(U. 8. Circuit Court, June 7, 1909). 
Receiver’s Sale—Protesting Bondholders—New Sale ty Special Master 


The receivers of the Passaic Steel Company, three in number, who 
had sold the company’s plant to Lawrence Fagan, of Hoboken, for 
$190,000 presented to the court a majority and minority report. The 


majority of the receivers asked for a confirmation of the sale. 


Mr. William B. Gourley and Mr. Chandler W. Riker for the ma- 
jority of receivers. 

Mr. John R. Hardin for minority of receivers. 

Mr. William I. Lewi for objecting bondholders. 


Mr. Gourley, in presenting the report concurred in by John R. Lee 
and William A. Arnold, two of the receivers, urged the confirmation of 
the sale to Mr. Fagan upon the ground that the property had been 
fairly exposed for sale, and an opportunity given to all bidders who 
wished to purchase it. 

Mr. Hardin protested against confirmation upon the ground that 
the price was inadequate and that Receiver John R. Lee had not taken 
proper precautions to see that the highest bid possible had been re- 
ceived before he knocked the property down to Mr. Fagan. 

[In general it seemed to be agreed to by all that one hour and 
twenty minutes was actually consumed in the sale and that during 
that time thirty-nine bids were received. It was also agreed that the 
proceedings went slowly up to the very last bid of $190,000 by Mr. Fa- 
gan, and it was here that the affidavits differed. On behalf of the pro- 
testing bondholders it was contended that Mr. Lee, after a brief inter- 
val, said: “Are you all done? sold,” without a pause between the words, 
and that as he did so brought the hammer down and refused an oppor- 
tunity for further bidding. The other affidavits asserted that ample 
time had been given by Mr. Lee before he knocked the property down 
to Mr. Fagan. 
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LANNING, J.: This case comes before me and I have to decide the 
uestions involved. I have, however, asked Judge Cross and Judge 
ellstab for their views, and I am pleased to say that they agree with 

mine. I merely make this statement to let counsel know that my asso- 
ciates on the Bench concur in the judgment. There are members of 
the Bar here and business men who have had experience in sales of this 
kind and are familiar with the customary procedure. In my judgment 
tis sale was not conducted in the usual way. It is true that bids were 
rather slow in being made. The minimum rise was $500, ranging from 
that to $1,500, as I recall the testimony. There were thirty-nine bids 
in all and the sale actually consumed less than seventy-eight minutes; 
therefore, there was less than two bids for each bid. 

When the last bid of $190,000 was made some of the affidavits state 
that more than half a minute elapsed before Mr. Lee declared the prop- 
erty sold, but we have all seen sales, probably of less magnitude, when 
iaore time expired. I think Mr. Lee should have given more time and 
that the property was knocked down without giving due notice that it 
was going to be done. [| do not say that a special master conducting 
a sale must be bound by any set formula, but he must give due notice 
of his intention to declare the property sold. The bondholders’ com- 
mittee has expressed its readiness to file a bond in the penal sum of 
$250,000, subject to the approval of this court as to form and efficiency, 
and has agreed to bid not less than $250,000 for the property. 

I hesitated about appointing the receivers as special masters be- 
cause I doubted the wisdom of such a course. I was led to do so, how- 
ever, by the fact that this procedure was recommended by all the coun- 
sel and the additional fact that the receivers had agreed to serve without 
compensation for their services in conducting the sale. I wish I had not 
done this, but had followed my own inclination and appointed a respon- 
sible member of the Bar, who would have conducted the sale in the 
usual manner. 

'The Judge then appointed former Chancellor William J. Magie 
tc conduct the sale, instead of the three receivers. | 





BOROUGH OF KENILWORTH v. —s OF EQUALIZATION OF TAXES 
et al. 


(N. J. Supreme Court, April 22, 1909). 


1 


Taxation—Assessments—C on- borough cannot be said to be 
firmation—Appeal by Borough— aggrieved by the action of the 
Review by Court—Where a bor- county board so as to justify an 
ough consents to the confirmation appeal to the state board. 
of the assessment of ratables as This court will not review the 
made by its assessor before the action of the state board of equali- 
county board of taxation, and such zation in dismissing an appeal, 
assessment is thereafter confirm- where the action appealed from 
ed, no controversy exists, and the was consented to by the petitioned. 
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MINTURN J.: The assessor of the borough Kenilworth, having 
made his assessment, presented his duplicate in due time to the county 
board for revision and correction. That board, in conjunction with the 
mayor of the borough, the assessor, and other borough officials, con- 
ferred, and the assessment was agreed upon as correct. Thereafter a 
number of taxpayers, feeling themselves aggrieved by assessments 
against their properties, appealed to the county board for reductions ; 
but before any action had been taken by that board the same appellants 
presented their claims to the state board of equalization of taxes and suc- 
ceeded, with the consent of the borough, according to the record here 
presented, and without any notice to the county board, in obtaining ex- 
tensive and radical reductions. Thus: Mary L. Ash, whose real estate 
was assessed at $1,800, was reduced to $180; Edward A. Lee, assessed 
at $1,750, reduced to $1,000; John N. Jackson, assessed at $1,000, re- 
duced to $300; John T. Kanane, assessed at $1,600, reduced to $500; 
Charles Frost, assessed at $4,800, reduced to $3,500; Kenilworth Realty 
Corporation, assessed at $433,462, reduced to $183,832; William Mc- 
Lean, assessed at $13,270, reduced to $6,300. The effect of these re- 
ductions, aggregating over $270,000, was to reduce the original taxable 
assessment of real estate, as compiled by the borough assessor and con- 
firmed by the county board, by about one-third. Having thus practically 
given away its assets, and, Lear-like, divided its kingdom, it finds itself 
confronted by the threatening storm and tempests of financial embar- 
rassment. In the language of its petition as contained in this record, it 
finds itself ‘‘without necessary resources to carry on the business of its 
municipal affairs,’ and confronted with a condition which “would in- 
evitably cause it to become bankrupt.’’ Thus confronted, it presented a 
petition to the state board of equalization of taxes reciting these facts 
and praying that board “to review the action of the Union county board 
of taxation in affirming the erroneous total valuation of real estate within 
the borough and the consequent erroneous apportionment” of the bor- 
ough’s state school and county tax. The state board having dismissed 
the appeal, the matter is now here upon writ of certiorari intended to re- 
view that dismissal. 

The appeal is based upon section 10 of the act of 1906 (P. L. 1906, p. 
216), which authorizes the state board to review the action or determina- 
tion of any county board. The difficulty, however, with the appeal is 
that there was no controversy before the county board to review, for 
the record here shows that the assessor’s assessment was presented to 
the county board, and there, after full consideration, ratified and con- 
firmed with the consent of the borough officials. Having thus consented 
to the confirmation of its own assessment by the county board, it is not 
perceived how the petitioner can be said to be “aggrieved,” or that “any 
controversy” can be said to exist which can be the subject-matter for 
determination by the state board. 

When, by the consent of parties, the matter has been settled with- 
out the intervention of fraud or other nullifying element, it has been 
uniformly held that the maxim “Consensus tollit errorem” applies, and 
precludes further controversy, because “interest republicae ut sit finis 
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litium.” Brown’s Legal Maxims, p. 129. The act of 1905 creating the 
state board (P. L. 1905, p. 123), and treating of a cognate subject, must 
be read in pari materia with the act of 1906, which by its seventh section 
limits the power of review by the state board to a “taxpayer feeling him- 
self aggrieved,” or to a “taxing district aggrieved by the action of the 
county board.” It is not preceived how this borough can bring itself 
within the manifest meaning of this legislation, for beyond peradventure, 
until by its benevolence it found itself in this dilemma, it urged no con- 
troversy, and it entered no appeal to the action of the county board in 
confirming this assessment. On the contrary, it indicated as far as 
municipal assent by officials in such cases can indicate, that the assess- 
ment as fixed and confirmed by the county board met with its approval. 
With this status before us, and mindful of the fact that the adjustment of 
the assessments of the taxing district contemplated by this legislative act 
is necessary for the proper fiscal administration of state and county ad- 
justed as they are on the basis of the original assessment, we are con- 
strained to conclude that this assessment should not be disturbed. The 
impolicy of such intervention is adverted to and discussed in two cases in 
this court. Ross v. Walton, 63 N. J. Law, 435, 44 Atl. 430, and Colonial 
Trust Co. v. Scheffey (N. J. Sup.) 69 Atl. 455. 

It is not necessary for the purpose of this adjudication to discuss the 
legality of the action of the state board in acting in the first instance upon 
the appeals whch were pending undetermined before the county board, 
but we find no legislation applicable to either of these boards which 
authorizes such procedure. Not even the consent of the borough, as 
given in this instance, can suffice to confer jurisdiction upon a statutory 
tribunal erected, as was this, for a specific purpose with limited powers. 
Cregar v. Township Com. of Lebannon, 70 N. J. Law, 598, 57, Atl. 129; 
Cooley, Const. Lim. 199. On the contrary, it is plain that the legisla- 
tive intent was to confer upon the county board the power of hearing the 
appeal of the taxpayer or the taxpaying district in the first instance, and 
finally to authorize an appeal to the state board from the determination 
of the county board. Sections 9 and 10, p. 216, Laws 1906; section 7, p. 
127, Laws 1905, ubi supra. Such power to hear appeals in the first in- 
stance was held by this court not to inhere in the state board of taxation, 
the predecessor of the present state board, and it is not apparent that 
the existing legislation has worked any change in that respect. Cregar 
v. Lebannon, 70 N. J. Law, 598, 57 Atl. 129. Nor is it perceived that, by 
dismissing this petition after hearing the borough and the other taxing 
districts of the county, the state board violated any principle or rule of 
law, or invaded any fundamental legal right applicable to this borough. 
Such a consideration seems under our adjudications to afford the basis or 
test for the intervention of this court upon certiorari. Elizabeth v. N. J. 
Jockey Club, 63 N. J. Law, 515, 44 Atl. 207. As was said by this court 
in Colonial Trust Co. v. Scheffey, ubi supra: “The legislative policy in 
the creation of these tribunals can be sustained by the courts and the 
public expense involved therein justified only by our refusing to allow 
discretionary writs, for the sole purpose of reviewing tax valuations where 
no legal principle is at stake.” 

For these reasons we conclude that the writ should be dismissed with 
costs.—(72 Atl. Rep. 966). 
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STATE NOTES. 


Members of the Essex County 
grand jury of April, 1908, held a 
reunion during June, at which Mr. 
Frederick Frelinghuysen, the fore- 
man, acted as toastmaster, and the 
guest of honor was Former Sheriff 
Frank H. Sommers. 

Ex-Governor George Werts has 
resigned from the Commission on 
the Revision of the Laws on the 
ground of ill health. 

Mr. Joseph Coult, of Newark, 
and wife celebrated their golden 
wedding anniversary recently. Said 
the “Newark Evening News”: 
“Everybody knows Mr. Coult’s 
many activities, but not many have 
known how greatly his usefulness 
has been increased by the happi- 
ness of his domestic life.” 





AN UNUSUAL LETTER. 


It is not often that lawyers dun 
themselves, but we have just un- 
earthed from our office archives a 
letter from the late Governor Par- 
ker, which is such a good example 
of the exception to the rule that we 
are pleased to reproduce it: 


“Mt. Holly, May 17, ’87. 
“Gentlemen: 


“TI must be indebted to you for 
N. J. Law Journal, but as you 
never send me bill I do not know 
how much I owe. Please inform 
me, and I will send check at once. 


“Yours, 


“JOEL PARKER.” 


We do not have many subscrib- 
ers to the Journal to whom we 
might commend the above rule, 
but there are a few who would do 
themselves and us justice by fol- 
lowing this illustrious example. 


THE GOVERNOR’S SEVEN RULES. 


Governor Fort delivered an ad- 
dress on “Legal Ethics” before the 
graduating class of the New York 
University Law School on May 
27. The class numbered about 200, 
of whom about 20 were women. 
During the address the Governor 
gave seven rules to the class, as 
follows: 

“Don’t mingle your client’s 
money with your own; that will 
save you a lot of trouble. 

“Don’t do anything in the law 
for the sake only of personal gain, 
but act for the best good of the 
community. 

“Don’t in the trial of a case, use 
oratory any more than you can 
help, particularly that brand of ora- 
tory intended to impress. the 
judge. Just tell him the law as it 
applies to your case. Unfortu- 
nately there are few lawyers in 
New York or New Jersey who can 
instruct the judges on the law. 

“Don’t try to be friendly with a 
jury. Don’t look at a jury except 
when you are talking to it. I have 
seen lawyers smile and wink at the 
jury. Such men should lose their 
cases. 

“Don’t browbeat a witness or 
talk too loud in court. Noise is 
never evidence of intelligence. 

“Don't borrow money from your 
client. 

“Don’t go into business with 
your client. Stick to the law.” 





STATE BAR MEETING. 


The New Jersey State Bar Asso- 
ciation held its annual meeting at 
Atlantic City at the Marlborough- 
Blenheim, June 11-12. The ses- 
sion was presided over by Mr. 
Clarence L. Cole, of Atlantic City. 
The chief features of the occasion 
were the address at the evening 
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banquet by Governor Fort, which 
appears on another page, and the 
elaborate address on the second 
day by Hon. David J. Brewer, As- 
sociate Justice of the United States 
Supreme Court upon “The Mission 
of the United States of America 
in the Cause of Peace.” Judge 
Dill, of East Orange, also made an 
address at the banquet. 

The proposed Constitutional 
Amendments were the subject of 
much discussion. Those favoring 
the proposed changes in the Con- 
stitution, who took active part in 
the debate, were ex-Senator Wil- 
liam M. Johnson, of Bergen; Mr. 
William T. Read, of Camden; ex- 
Judge Carrow, of ‘Camden ;and Mr. 
William Hilliard, of Salem. Op- 
posed were Mr. John J. Crandall, 
of Camden; Mr. George J. Bour- 
geois, of Atlantic City; and Mr. 
Walter Hayhurst, of Lambertville. 
As a result a committee of nine was 
appointed to furnish information to 
the people upon the amendments 
without advocating or opposing 
them. 

Among those present were Hon. 
Whitehead Kluttz, president of the 
State Senate of North Carolina; 
Judges Swaye, Dill, Minturn, 
Lanning, Vredenburgh and Rell- 
stab; Vice-Chancellor Walker and 
Hon. Everett Colby. 

Mr. Samuel Kalisch, of Newark, 
was elected president, and Mr. 
William J. Kraft, secretary, of the 


Association. The usual vice-pres- 
idents and directors were also 
elected. 





BERGEN DISTRICT COURT 
JUDGES. 


Our attention has been called 
to the fact that the Journal has not 
mentioned the appointment of 
three District court judges for 
Bergen county made in February 
last by Governor Fort, under the 
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Act of 1908. The omission was an 
oversight. We learn that the ap- 
pointees were: 

First district, with court room 
at Englewood, Wandell J. Wright. 

Second district, with court room 
at Rutherford, Guy L. Fake. 

Third district, with court room 
at Hackensack, Cornelius Dore- 
mus. 

All these appointments are said 
to be approved by the Bar of that 
county. A correspondent says: 
“The institution of these courts 
seems to meet with great favor 
from the people. It lessens the 
number of appeals greatly, and the 
calendar of the Court of Common 
Pleas is not now crowded with ap- 
peals as it has been heretofore. 
There is a great deal of business 
which formerly went into the Cir- 
cuit Court which now comes into 
these courts, and that will have a 
strong tendency to decrease the 
length of the calendar in the Cir- 
cuit Court.” 





W.J. LAW SOHOOL GRADUATION. 


On June 17 seven graduates re- 
ceived the degree of LL. B. at the 
first commencement of the New 
Jersey Law School at Newark. It 
was also the initial commencement 
of the first law school in this state, 
and the occasion was made one of 
elation and _ congratulation by 
those who spoke to the graduates. 

The address of the evening was 
made by Judge James B. Dill, of 
the Court of Errors and Appeals, 
and brief talks were also made by 
Judge Frederic Adams and George 
F. Reeve, president of the Board 
of Trade. 

Judge Adams was the announcer 
of the scholarships and the awards. 
They came as a surprise to the re- 
cipients, who are the two honor 
men of the graduates, and the re- 
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spective honor men of the junior 
day class and the junior evening 
class. Mr. Appleton and Mr. 
Brenner were given a complete set 
of the New Jersey statutes and 
Henry L. Grosken and William 
Murphy, respectively of the day 
and evening juniors, were awarded 
scholarships of the value of $100 
each in the school. 

Richard D. Currier, president of 
the school, announced that at the 
May meeting of the State Board of 
Bar Examiners the school had 
been placed on the list of recog- 
nized colleges. This recognition 
enables students in the school to 
count the time spent there as part 
of their required clerkship. 

The seven to receive degrees 
are: Robert Appleton, of Passaic; 


Albert Frank Bender, of Eliza- 
beth; Alfred Brenner, of Newark; 
J. Furman Denton, of Elizabeth; 


Oliver Bunce Ferris, of Montclair, 
and Charles Joseph Stamler and 
Henry Jacob Weiner, both of Eliz- 
abeth. They came from the New 
York Law School last fall and 
thus made possible a senior class 
at the local school in its first year 
of existence. 





THE PORTRAIT. 


We are pleased to present this 
month to our readers the portrait 
of Hon. John Rellstab, the newly 
appointed United States District 
Judge. The Journal commented 
upon the appointment last month. 

Judge Rellstab was born in 
Trenton Sept. 19, 1858, and is the 
son of John Rellstab, who was a 
native of Switzerland. The Judge’s 
mother was a Bavarian, so that he 
is of Swiss-German stock. He 
went to the public schools of Tren- 
ton, but before he was fourteen 
years old was apprenticed to the 
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pottery trade. During the latter 
part of his apprenticeship he began 
to study law with the late Mr. Levi 
T. Hannum. He also took a clerical 
position in the office of the New 
Jersey Pottery Company, after 
which he took charge of that com- 
pany’s salesrooms in New York 
City, and subsequently became 
their commercial traveler. He 
afterwards served in the same ca- 
pacity for the East Trenton Pot- 
tery. 

When twenty-four years of age, 
at the November term, 1882, he 
was admitted to the New Jersey 
Bar, and became counsellor at the 
November term, 1889. From 1884 
to 1888 he was solicitor for the 
Borough of Chambersburg, and 
solicitor for the city of Trenton 
from 1889 to 1892, and from 1894 
to 1896. 

He became Judge of the District 
court at Trenton in 1896, serving 
four years; was made County 
Judge of Mercer in 1900, and was 
re-appointed in 1905. This latter 
office he resigned in 1909, upon his 
appointment by President Taft as 
United States District Judge for 
the District of New Jersey in place 
of Judge Lanning. 

Judge Rellstab has always been 
a strong Republican; is an elder in 
the Presbyterian church, a teacher 
of the Men’s Bible Class and Sun- 
day School, a director of the Y. M. 
C. A., and chairman of the com- 
mittee on Foreign Works of the 
same society, chairman of the Ad- 
visory Board of the Florence Crit- 
tendon Mission, and member of the 
Board of Managers of the New 
Jersey Children’s Home. He has 
been twice married, his present 
wife being Mary Johnston Whit- 
taker, daughter of Mr. George R. 
Whittaker. 
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ACOMMEN I14°7:ICNKN 


To the Editor of the Journal: 


Sir: I have just read with much 
interest your editorials on the 
Massachusetts ballot, and the ex- 
tension of the direct primary, and 
desire most heartily to congratu- 
late you upon the stand that you 
have taken. It is an excellent 
thing that the legal profession has 
in New Jersey a monthly magazine 
standing for good, clean-cut 
principles, working for the better- 
ment and progress of the citizen- 
ship of New Jersey. There are 
some members of the legal profes- 
sion who are supposed to be more 
or less in touch with the interests 
which are opposed to progress in 
any form, and I sincerely hope that 
your editorials will fall under their 
eye. I hope that you will keep 
hammering away, because the 
work that you are doing is of the 
greatest educational value. 


CORRESPONDENT. 





PRE-HANGING SATISFAOTION. 


An amusing story is told at the 
expense of a prominent Baltimore 
lawyer who, like most young at- 
torneys, got his first case by as- 


signment from the bench. His cli- 
ent had been indicted for murder, 
and his conviction was a foregone 
conclusion, as his guilt was un- 
questionable. 

The result of the trial was a sen- 
tence to be hanged; but the man 
made an appeal to the Governor 
for a pardon, and was anxiously 
awaiting a reply thereto when his 
lawyer visited him in his cell. 

“IT got good news for you—very 
good news!” the young lawyer 
said, grasping the man’s hand. 

“Did the Governor—Is it a par- 
don?” the man exclaimed, joyous- 


ly. 
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“Well—no. The fact is the Gov- 
ernor refuses to interfere. But an 
uncle of yours has died and left 
you two hundred dollars, and you 
will have the satisfaction of know- 
ing that your lawyer got paid, you 
know,” was the comforting expla- 
nation.— Harper’s Weekly. 





NWN. J. BAR BXAMINATIONS, JUNH 
TERM, 1909. 


ATTORNEYS’ QUESTIONS. 

1. A purchased a lot in Chester, 
intending to build a frame dwell- 
ing. Before he contracted for the 
work the city, under the authority 
of a statute, enacted an ordinance 
extending the fire limits so as to 
prohibit the erecting of a frame 
building on the lot. He had not 
the money necessary to erect a 
stone or brick building. Did this 
ordinance violate any constitution- 
al right? 

2, A leased lands to B. On 
June 1, rent which was payable 
monthly, in advance, fell due. On 
June 5 the landlord wrongfully 
took possession of part of the 
leasehold lands. Later he sued the 
tenant for the rent due on June 1. 
Has the tenant a defence to this 
action? 

3. On May 1, rent, payable 
monthly in advance under a lease, 
accrued. On May 5 the owner of 
the leased lands conveyed the 
same. Is the grantee entitled to 
this rent? 

4. A was an innkeeper. B came 
to the inn as a guest. He brought 
with him a horse which he had 
stolen. The innkeeper had no 
knowledge of the theft. Can the 
innkeeper retain the horse as 
against its owner until the bill of 
the guest is paid? 

5. Goods were delivered to a 
railroad company for carriage. 
The train was derailed by train 
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wreckers and the goods stolen. 
Can the shipper maintain an action 
against the company? 

6. A sold goods to B. At the 
time of sale no representations 
were made as to title. The goods 
were, however, subject to a mort- 
gage given by A’s predecessor in 
title, which had been duly record- 
ed, but of which A had no know!l- 
edge. B satisfied the mortgage. 
Has B an action against A? 

7. A offered to sell B lands, the 
offer to remain open until March 
15. On March 1, A notified B that 
he withdrew his offer. Neverthe- 
less, on March 2, B tendered the 
purchase money, which A refused 
to accept. Can B maintain an ac- 


tion against A? 

8. A wrote B offering to sell 
him his (A’s) watch for $50. B, 
not knowing of the offer, wrote A 


offering him $50 for the watch. 
The letters crossed in the mail. Is 
there a contract between A and B? 

9. A, on his own credit, borrow- 
ed $1,000 from B. He borrowed 
this money to meet the pressing 
debts of a firm of which he was a 
member, which he satisfied there- 
with. Of these facts A knew noth- 
ing. Can B maintain an action 
against the firm for the money bor- 
rowed? 

10. A principal was indebted to 
his agent and authorized him to 
sell certain goods in his possession 
and satisfy the debt out of the pro- 
ceeds. Before sale the principal 
died. Did the death of the princi- 
pal terminate the agent’s author- 
ity? 

11. A debtor drew and delivered 
a check to his creditor. The cred- 
itor at once causéd it to be certified 
by the bank. The following day 
the bank failed. Can the creditor 
maintain an action against the 
debtor? 
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12. After his marriage and be- 
fore the birth of children, a man 
executed a will by which he gave 
his entire estate to his wife. Later 
a child was born to him. Both the 
wife and the child survived him. 
Under this state of facts who takes 
the real and personal estate and in 
what proportions? 

13. A testator bequeathed $250 
to a subscribing witness to the will. 
When the will was offered for pro- 
bate this witness was called. His 
testimony is objected to. Should 
the objection be sustained? 

14. A gave an attorney $2,000 
to invest in bond and mortgage. 
The attorney used the money in 
the purchase of stock, taking the 
certificate in his own name. What 
are A’s rights? 

15. A purchased two lots of land 
from B. By mutual mistake one of 
the lots was omitted from the deed. 
A took possession of both lots. B 
brought ejectment for the lot 
omitted. Representing A, what 
course would you advise him to 
pursue? 

16. A testator devised lands toa 
trustee to sell and apply the pro- 
ceeds to the use of the testator’s 
son. Before sale by the trustee 
the son died intestate. In an in- 
ventory of the son’s estate should 
these lands be treated as realty or 
personalty? 

17. A sold a wagon to B for 
$200. To induce the purchase, A 
told B that he had bought the 
wagon two weeks before and paid 
$250 therefor. B relied on these 
representations. In fact A had 
paid $100, which was its full value. 
Has B a right of action against A? 

18. A stood on one side of a 
street. B stood on the _ other. 
Raising his fist in threatening ges- 
ture, A shouted at B, “If it were 
not for the law, I would beat you,” 





MISCRLLANY. 


and walked away. Has B a right 
of action against A? 

19. A was crossing a street. B 
was recklessly and negligently 
driving a wagon. The wagon 
swerved by A. Though A was not 
struck, yet she was frightened and 
fell in faint. Can she maintain an 
action against B? 

20. A and B quarreled and came 
to blows. A struck B with his 
fist. B fell and in falling was fa- 
tally injured. Of what crime is A 
guilty? 

21. Is a parent entitled to re- 
cover from the employer of his in- 
fant son the money due for the 
latter’s services, the contract of 
employment having been made and 
the services rendered without the 
parent’s knowledge? 

22. A purchased shares of the 
capital stock of a corporation. The 
transfer and power of attorney on 
the back of the certificate were 


duly executed by the vendor. The 


company wrongfully refused to 
transfer the certificate on its books. 
(a) Has the purchaser legal title to 
the stock? (b) What action would 
you advise him to take against the 
company? 

23. At a trial the question was 
whether plaintiff had delivered 
goods to defendant. Plaintiff of- 
fered to show that defendant had 
said to him, “If the carman will 
say he delivered the goods, I will 
pay for them;” that he had made 
inquiry of the carman, and that the 
carman affirmed the delivery. 
This was objected to. Should the 
objection be sustained? 

24. A is charged with receiving 
two pieces of silk from B, knowing 
them to have been stolen by him 
from C. On trial of the indict- 
ment, is testimony admissible that 
A had received from B many other 
articles stolen by B in the course 
of several months, A knowing 
them to be stolen? 
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25. Plaintiff bailed personal 
property with defendant who 
wrongfully refused to redeliver the 
same on demand. Under these cir- 
cumstances: (a) Could an action 
of replevin be maintained at com- 
mon law? (b) Can such action be 
maintained under the statute? 

26. In a tort action for damages 


for taking personal property the 
defendant pleaded the general is- 
sue. At the trial defendant offered 
to show that the property was 
owned by a third person, at whose 
command he took it. This is ob- 
jected to. Should the objection 
be sustained? 

27. After an action at law was at 
issue, plaintiff executed and deliv- 
ered a release to defendant. He, 
nevertheless, pressed the action to 
trial. What course would you ad- 
vise the defendant to take? 

28. If after a bill is filed to fore- 
close a mortgage and subpoena 
served, the mortgagor conveys the 
mortgaged premises, is it neces- 
sary to make the grantee a party 
defendant to the action? 

29. In an action in which there 
are several defendants, is it possi- 
ble for one of the defendants to 
file a cross-bill against another de- 
fendant with reference to the sub- 
ject-matter of the original action? 

30. What is the effect of setting 
a cause in equity down for hearing 
on (a) bill and answer, (b) bill, an- 
swer and replication? 


COUNSELORS’ QUESTIONS. 


1. A statute authorized munici- 
palities to prepare maps indicating 
new streets to be laid out in the 
future; prohibited owners from the 
building within the new street lines 
so indicated and denied compensa- 
tion for buildings erected in viola- 
tion of such prohibition. Does this 
statute violate any constitutional 
right? 
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2. Real estate was granted to 
husband and wife “and to their 
heirs and assigns.” What are the 
rights of the grantees respectively 
in the income of the property dur- 
ing their joint lives? 

3. May a husband or a wife un- 
der any circumstances inherit land 
from the other? 

4. An unmarried man died seized 
of real and personal property, leav- 
ing to survive him his father and 
one brother. Who is entitled to 
the estate? 

5. A hired his carriage to B for 
one month. During the month B, 
representing himself as the owner 
of the carriage, sold and delivered 
it to C. Hearing of the transac- 
tion A, though the month for 
which he hired the carriage had not 
expired, brought a writ of replevin 
against C for the carriage. Can he 
maintain his suit? 


6. A by letter offered to sell B 
his horse for $100 and to deliver 
him in two weeks from the date of 


the letter. B by letter accepted 
the offer and sent A $25 on account 
of the price. Before the two weeks 
expired A sold and delivered the 
horse to C. Thereupon B brought 
replevin against C for the horse. 
Can he recover? 

7. A cow and a lot of hay were 
put up at auction and sold for $50. 
The buyer paid the price and took 
the cow, but on coming for the 
hay afterward the seller refused de- 
livery of it, having used it. The 
buyer sued the seller for the value 
of the hay. Can he recover? 

8. A and B made a contract un- 
der seal whereby B agreed to pay 
C a debt due by A to C. May C 
maintain an action against B on 
the contract? 

9. A surviving partner ‘caused 
the partnership property to be sold 
at auction. He purchased the 
property at the auction without the 
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consent of the administrator of the 
deceased partner. Is the sale void- 
able by the administrator? 

10. A grain dealer obtained 
judgment against a man for feed 
for horses owned by the man’s 
wife. The judgment was not paid. 
After obtaining that judgment the 
dealer learned that the wife owned 
the horses and that the husband, 
in making the purchase, acted as 
her agent. Thereupon he sued 
her. Can he recover against the 
wife? 

11. A note undated was made 
payable in three months after date 
and delivered to the payer, who in- 
serted a date earlier than the true 
date and endorsed it in due course. 
When may the endorsee bring suit 
on the note? 

12. A will offered for probate 
had an attestation clause alleging 
the performance of all the acts re- 
quired by the statute to constitute 
a due execution of the will. When 
the will was offered for probate the 
witnesses admitted their signatures 
but could not recollect anything 
said or done by the testator at its 
execution, indicating that the paper 
was his last will. Should the will 
be admitted to probate? 

13. A testator died leaving cred- 
itors, next of kin, specific legatees 
and a residuary legatee. The exe- 
cutor named in the will died be- 
fore the testator. Who is entitled 
to preference in administration 
with the will annexed? 

14. Real estate was sold under 
execution and deed delivered for 
$25 to the plaintiff therein, who 
immediately sold it for $1,500 to B 
and received from him the price. 
sefore B received his deed the de- 
fendant in the execution filed a bill 
in equity against B to have the 
sheriff's sale and deed set aside be- 
cause of fraud in the conduct of 
the sale. B answered that he was 
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a bona fide purchaser for value 
without notice of the complain- 
ant’s equity. The evidence showed 
that the conduct of the sheriff’s 


sale entitled the complainant to re- 
lief against the plaintiff in the exe- 


cution but did not destroy B's 
claim to be a bona fide purchaser 
without notice of complainant’s 
equity. l‘or whom should be the 
decree? 

15. A loaned B and C jointly 
$1,000 and took from them their 
joint bond in that amount. B died 
intestate after the bond came due 
but before it was paid. What 
remedy, if any, has A against B’s 
estate? 

16. A employed an agent to 
purchase land, furnishing him with 
money for that purpose. The 
agent (contrary to his instructions) 
took title in his own name and af- 
terwards died intestate. (a) What 
remedy has A in equity and 
against whom? (b) Upon what 
equitable principle does the rem- 
edy depend? 

17. The finder of a lost watch 
recognized it as the property of 
Brown. Finder, intending to do 
Brown a service, had the watch 
cleaned by a watchmaker, who 
carelessly injured it. Is the finder 
liable to Brown for the injury? 

18. Defendant, without just pro- 
vocation, threw salt in plaintiff’s 
well for the purpose of annoying 
him and thereby made the water 
unfit for use. The necessary cost 
of cleaning the well was $25. In 
an action for damages may the 
jury award more than $25, and if 
so, upon what principle? 

19. The driver of an automo- 
bile, driving recklessly through a 
city street at a speed which was in 
violation of the statute, injured a 
person whose negligence contrib- 
uted to the accident. Is the con- 
tributory negligence a defense? 
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20. A statute fixed a standard 
weight for a loaf of bread and 
made it (without reference to 
knowledge) a misdemeanor for any 
person to sell a loaf of less weight. 
Uefendant (a groceryman) indicted 
under that act, offered to show that 
he had bought the bread in ques- 
tion from a baker, and sold it, not 
knowing it to be under weight. Is 
the evidence admissible? 

21. May divorce for desertion be 
obtained in New Jersey, when the 
cesertion occurred while the par- 
ties resided in another state in 
which divorce on that ground is 
not allowed? 

22. Title to land was conveyed 
by deed to “John Thorne, Presi- 
dent of the John Thorne Com- 
pany.” The John Thorne Com- 
pany was a corporation. In whom 
is the title vested? 

23. State briefly what are the 
different statutory methods of tak- 
ing the testimony of non-resident 
witnesses? 

24. Plaintiff offered himself as 
a witness to prove defendant’s sig- 
nature to the promissory note upon 
which the suit was brought. De- 
fendant’s counsel objected on the 
ground that since the note was 
made defendant had become and 
was then insane. Is plaintiff a com- 
petent witness? 

25. State generally what defense 
may and what may not be proved 
under the general issue (without 
notice of special matter)—(a) In 
assumpsit? (b) In covenant? 

26. Plaintiff declared specially 
in debt upon a bond. Defendant 
pleaded that he was under twenty- 
one years of age when the bond 
was made. Issue was joined on 
that plea. No other plea was filed. 
Must plaintiff prove the bond at 
the trial? 
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27. Explain shortly the functions 
of a bill of exceptions in an action 
at law. 

28. A purchaser sued for specific 
performance of a contract to con- 
vey land, for which he had paid 
the price. Defendant, by plea, al- 
leged that the contract was not in 
writing. The fact was (though it 
was not stated in the bill) that pos- 
session had been delivered to com- 
plainant under the verbal contract 
of sale. How should complainant 
put this fact in issue in the plead- 
ings: 

29. On a bill for discovery and 
relief, defendant failed to answer. 
The discovery is essential to com- 
plainant’s case. Can he obtain it, 
and if so, how? 

30. If an answer set up two de- 
fenses, of which one is good and 
the other bad, what steps should 
complainant take to bring the 


good defense to issue and to elim- 
inate the other from the case? 





ADMISSIONS TO N. J. BAR, 
JUNE TERM. 


The following were admitted as 
attorneys and counselors at the 
June term of court: 


ATTORNEYS. 

3Zenjamin B. Smith, Asbury 
Park; Percival W. Willis, Beverly; 
H. Byron Lore, Bridgeton; George 
Felter, Bogota; Orville P. DeWitt, 
William F. A. Kelly, William L. 
Parker, Ethan P. Wescott, Cam- 
den; J. Furman Denton, Charles 
A. Otto, jr., Elizabeth; Harold 
McDermott, Freehold; William 
DeLorenzo, Hackensack; Harlan 
Besson, Hoboken; Abram Levitan, 
Frederick H. Qtto, Frank G. 
Smith, Nicholas Vreeland, Jersey 
City; Nicholas Albano, Nathan 
Hale Berger, Peter A. Cavicchia, 
Runyon Colie, Louis L. Davidson, 


Joseph M. Degnan, Samuel Green- 
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stone, Edward L. Hartmann, Har- 
old W. Headley, George H. Hepp, 
Selick J. Mindes, Charles F. Mc- 
kinney, Jehiel G. Shipman, Philip 
R. VanDuyne, Newark; Nathan L. 
Spitalsky, New York; Clifford I. 
Voorhees, New Brunswick; P. 
James Clerihew, jr., James A. Har- 
mon, Donald H. McLean, Pater- 
son; Harry H. Weinberger, Wil- 
liam R. Vanecek, James H. Penn, 
Louis V. P. Wilson, 
Plainfield; Frank S. Moore, Perth 
Amboy: George J. Stacy, Rahway; 
James Stoops, Riverside; David A. 
Veeder, Toms River; Ira F. 
Smith, Bayard Stockton, jr., Tren- 
ton; Arthur M. Agnew, West Ho- 
boken. 


Passaic; 


COUNSELORS. 

John F. X. Ries, Atlantic City; 
Hyman Lazarus, Max L. Solinsky, 
Peter Stillwell, Bayonne; David M. 
Bowen, LeRoy W. Loder, Bridge- 
ton; Terry Parker, East Orange; 
Hobart Lewis Benedict, Abe J. 
David, William F. Groves, Joseph 
T. Hague, Nathan R. Leavitt, 
Charles L. Morgan, Robert H. 
McAdams, George Schmidt, jr., 
Alfred A. Stein, Elizabeth; George 
F. Seymour, jr., Hoboken; D. Eu- 
gene Blankenhorn, Arthur T. 
Dear, Philip William Grece, Sam- 
uel Heyman, Jersey City; Walter 
C. Runyon, Montclair; Alfred B. 
Cosey, Warren L. Jacobus, Morti- 
mer Lowy, Lester Pach, Auguste 
Roche, jr., Newark; Joseph H. 
Lecour, jr.. New York; A. C. 
Smith, jr., Orange; Reuben Knox, 
Plainfield; John O. Benson, Pater- 
son; William J. Morrison, jr., 
Ridgefield Park; Paul Q. Oliver, 
Westfield. 





OBITUARIES. 


EX-JUDGE NATHANIEL W. VOORHEES. 
Former County Judge Nathaniel 
W. Voorhees died on June 14 at 
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his home in Clinton at the age of 
80 years. 

He was the son of Garret Voor- 
hees, and was born at Mine Brook, 
Somerset county, on June 29, 1829. 
He was graduated from Rutgers 
College in 1847, studied law at 
Princeton and was admitted to the 
Bar in 1852. Before beginning 
practice he accepted a position in 
a bank at Princeton, and when the 
Clinton National Bank was organ- 
ized in 1856 he was made cashier. 
He continued in the banking bus- 
iness until a recent date. He was 
for twelve years chairman of the 
county committee of his party, and 
three years (1862-65) a member of 
its State Executive Committee. In 
1860 he represented his Congres- 
sional District in the Republican 
National Convention, whose nom- 
inee was Abraham Lincoln, and in 
that of 1880, which nominated Gar- 
field to the Presidency. In 1873 
he was elected County Judge by 
the state Legislature to fill a va- 
cancy, but declined re-election for 
a full term. In 1875, 1876 and 
1879 he was elected Secretary of 
the State Senate, and filled the of- 
fice with rare ability. In 1888 he 
was nominated for Congress by the 
Republicans of the fourth district, 
and was defeated by only 73, 
though the district was at the time 
Democratic by fully 5,000. 

The Judge was a most genial 
and well-informed man, especially 
in political affairs. He was incor- 
ruptible, and he was fair. When 
defeated for Congress there were 
reasons to believe that a new count 
would show his election, and he 
was urged to make it. But he re- 
fused on the ground that he had 
not sufficient information to war- 
rant his making a contest. He 
would not do it merely “on suspi- 
cion.” In his death Hunterdon 
county and the state met with a 
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severe loss, for such public men as 
he was are few. 

Judge Voorhees leaves six chil- 
dren, one of whom is Hon. Foster 
M. Voorhees, of Elizabeth, who in 
1898 was elected Governor of New 
Jersey. 

MR. JAMES M. TRIMBLE. 

Mr. James M. Trimble, of Mont- 
clair, died on June 14 in a sani- 
tarium at Verona, from an acute 
attack of heart failure, a malady 
with which he had suffered for two 
years. 

Mr. Trimble was born in New- 
ark, November 22, 1847. He was 
educated in the Newark public 
schools, Newark Academy and 
Williams College. While studying 
for the Bar and before beginning 
the practice of law, Mr. Trimble’s 
father, Henry W. Trimble, was 
appointed Consul tu Milan, Italy, 
and Mr. Trimble secured the posi- 
tion of Vice-Consul. Father and 
son remained in the Italian city 
until 1876, when they were re- 
called. 


During his stay in 


Italy Mr. 
[rimble mastered the Italian lan- 
guage and made a close study of 


Italian literature. He was ad- 
mitted to the Bar at the June term, 
1878, and at the June term, 1881, 
was made a counselor. In_ his 
practice in Newark he had a great 
many Italian clients. 

Mr. Trimble married Miss Lucy 
R. Weeks, of Newark, daughter of 
Robert E. Weeks, at that time 
vice-president of the Mutual Bene- 
fit Life Insurance Company. 

Mr. Trimble was a Democrat in 
politics and ran for Mayor of 
Montclair on the Democratic tick- 
et in 1906. He was defeated by a 
small majority only, running far 
ahead of the other candidates of 
his party on the ticket. He was 
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asked to make the campaign for the 
Mayoralty contest again last fall 
but declined on account of poor 
health. Early in the nineties he 
was the Democratic nominee for 
surrogate, but was defeated. Un- 
til recently he maintained a law 
office in Newark. 

He is survived by a wife and two 
sons, Henry Weeks Trimble and 
Rufus James Trimble. 





BOOK NOTIOES. 


REPORT OF THE AMERICAN 


BAR ASSOCIATION: 31st 
Annual Meeting, 1908. Balti- 
more. Published by the Asso- 
ciation. 


The 1,120 pages, making up 
this annual volume, constitute in- 
teresting reading for the profes- 
sion, and should be in the posses- 
sion of members of the Bar wheth- 
er they belong to the American 
Bar Association or not. Aside 
from the usual report of proceed- 
ings, which includes an important 
discussion upon the “Canons of 
Ethics,” there is a most instructive 
address by the president, Hon. 
Jacob M. Dickinson, who has since 
been made Attorney-General of 
the United States; also addresses 
upon “The Acquisition of the Pa- 
cific-Northwest,” by Dr. George 
Turner, of Spokane; “National 
Progression and the Increasing 
Responsibilities of Our National 
Judiciary,” by Mr. Cornelius H. 
Hanford, of Seattle; “The Exten- 
sion of the Admiralty Jurisdiction 
by Judicial Interpretation,” by Mr. 
Edgar H. Farrar, of New Orleans; 
“Are Our Laws Responsible for 
the Increase of Violent Crime,” by 
Mr. I*rederick Bausman, of Seattle 
(portions of which we shall quote 
in our next Journal); also reports 
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of committees on the formulation 
of laws, on professional ethics, on 
the proposed copyright bill; and 
finally a summary of the proceed- 
ings of state Bar Associations. 

But this is not all which the 
volume contains. It has addresses 
by Prof. Williston, of the Harvard 
Law School; by Mr. William Scho- 
field, of Massachusetts; by Mr. 
von Lewinski, of Berlin, Germany; 
by Dean Bruce, of the Law College 
of North Dakota; by Mr. Wallace 
R. Lane, of Iowa, and a number 
of others. 

Altogether the report is the best 
and most useful the Association 
has ever published. 


THE LAW AND PRACTICE IN 
BANKRUPTCY. By William 
Miller Collier. 7th Edition. Pp. 
1308. Albany: Matthew Bender 
Co., 1909. Law Buckram. Price 
$7.50. 


It is needless to repeat what 
most lawyers know, that Collier on 
Bankruptcy has long been the 
standard work upon that subject. 
We had supposed that the previous 
edition had reached the limit in ar- 
rangement and thoroughness, al- 
though necessarily new decisions 
would render future editions im- 
peiative. But here we have the 
entire text almost re-written, with 
many new subjects added, and the 
whole matter reset in new, clear 
type, with thumb marks for ready 
reference to the forms and to the 
beginning of the 50-page Index. 

The plan of the work seems to 
be perfect. The whole arrange- 
ment is consecutively logical, and 
each subject is exhaustively treated 
up to the present state of court de- 
cisions. 

We heartily commend this edi- 
tion even to those who have former 
editions of the work. 


